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There is submitted herew1th,for filing with the Commls gp >0l

pursuant to Section 20c of the Interstate Commerce Act, ten
counterparts of a Conditional Sale Agreement, dated as of
August 15, 1976, between PACCAR Inc., Vendor, and Burlington
and Assignment, dated as of August 15, 1976, between PACCAR

Gentlemen:

Northern Inc., Vendee, and ten counterparts of an Agreement
Inc., Assignor, and Mercantile-Safe Deposit and Trust Company,
Assignee, covering 200 100-ton open top bottom drop ore cars,
Burlington Northern road Nos. 99200-99399, both inclusive.

Enclosed is check payable to the order of the Commissionfor
$100.00 in payment of the recordation fee.

The names and addresses of the parties to the enclosed Condi-
N tional Sale Agreement and Agreement and Assignment are as
follows:
PACCAR Ind{, 777 106th Northeast, Bellevue, Washington

298004

Mercantile-Safe Deposit and Trust Company, Two Hopkins

( Plaza, Baltimore, Maryland 21203
/ Burlington Northern Inc., 176 East Fifth Street, St.
Paul, Minnesota 55101
| ~ Each unit of the equipment described above will have fastened
i on each side thereof a metal plate bearing the following words,
\ or such words will be otherwise plainly, distinctly, permanently

and conspicuously marked on each side thereof, in either case,
in letters not less than one inch in height:

"Unft Subject To Security Interest Of Agent Bank
Undet Conditional Sale Agreement Recorded With
The Interstate Commerce Commission"

Buriington Northern Inc./176 East Fifth Street/St. Paul, Minnesota 556101/Telephone (612) 298-2121

I



¥

Interstate Commerce Commission
September 8, 1976
Page Two

Such equipment will also be lettered "Burlington Northern
Inc.", "Burlington Northern", "BNI", or "BN", or in some
other appropriate manner for the purpose of identification

of the leasehold interest of Burlington Northern Inc. therein.

Please return to our representative eight counterparts‘each
of the above documents, stamped and bearing recordation
data of the Commission.

JWB: je
Enclosures




71/Q<

RECORDATION NO. Fred & Recoi i

SEP 1 0 1976 2 22 Pj]
INTERSTATE FEBLIILIGE Comsmisss b

AGREEMENT AND ASSIGNMENT

Dated as of August 15, 1976

Retween

PACCAR INC.

as Vendor

and

MERCANTILE-SAFE DEPOSIT AND TRUST COMPANY

as Asslgnee

Re:

$6,046 ,600 Princinal Amount
Conditional Sale Indebtedness
$1,209,320 8% Series A Due 1977-1979
$2,015,533 8 1/27% Seriss B Due 1980-1984
$2,821,747 8 3/4% Series C Due 1985-1991

of

BURLINGTON NORTHERN INC.

(Burlington Northern No. 76-9)
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AGREEMENT AND ASSIGNMENT

AGREEMENT AND ASSIANMENT dated as of August 15, 1976, between

PACCAR INC. ("Manufacturer') and MERCANTILE-SAFE DEPOSIT AND TRUST
COMPANY (the "Assignee').

WHEREAS, the Manufacturer and BURLINGTON NORTHERN INC.
("Railroad") have entered into a Conditional Sale Agreement dated
as of August 15, 1976 (the "Conditional Sale Agreement'), covering
the construction, sale and dellivery on the condltions thereln set
forth, by the Manufacturer and the purchase by the Rallroad of the
rallroad equinment described in Schedule A to the Conditlional Sale
Agreement (collectively the "Equlpment" and individually "Item" or
"Items of Equinment"). '

WHEREAS, the Assignee, the Railroad and the institutional
investors named therein in Schedule 1 thereto (the "Investors") have '
entered into a Finance Agreement dated as of August 15, 1976 (the
"Finance Agreement') providing for the acquisition from the Manu-~
facturer by the Assienee of the right, title and interest of the
Manufacturer under the Conditional Sale Agreement, subject to the
conditions set forth helow.

NOW, THEREFORE, THIS AGREEMENT AND ASSIGNMENT (the
"Assignment"),

wWITNFESSETH:

That, in consideration of the sum of One Dollar ($1.00)
and other good and valuable consideration paid by the Assignee to
the Manufacturer, the receipt of which 1s hereby acknowledged, as
well as of the mutual covenants hereln contained:

SECTION 1. Assienment by Manufacturer. The Manufacturer
hereby assigns, transfers and sets over unto the Assignee, its
successors and assiegns:

(a) All the right, security title and interest of
the Manufacturer in and to each Item of Eguirment when
and as delivered and accepted and upon payment by the
Assignee to the Manufacturer of the amount required to
be paild under Section 5 hereof;

(b) All the right, title and interest of the
Manufacturer in and to the Condltlonal Sale Agreement
(except the right to construct and deliver the various
Items of Equinment pursuant to Sections 1 and 2.1 there-
of and the richt to receive the payments specified in
Sections 2.3 and 14,7 thereof and reimbursement for taxes



pald or incurred by the Manufacturer and the right to in-
demnity from the Rallroad for clalms arising agalnst the
Manufacturer as provided in Sections 12.1 and 13 thereof),
and in and to any and all amounts which may be or become
due or owlng to the Manufacturer under the Conditional
Sale Agreement on account of the indebtedness 1n respect
of the Purchase Price (as defined in the Conditional

Sale Agreement) of the Equlpment and interest thereon,
and in and to any other sums becoming due from the Rall-
road under the Conditional Sale Agreement, other than
those hereinabove excluded; and

(¢) Except as limited above in subparagraph (b)
hereof, all of the Manufacturer's rights, vowers,
privileges and remedies under the Conditional Sale
Agreement ;

wilthout any recourse, however, acalnst the Manufacturer for or on
account of the fallure of the Rallroad to make any of the payments
provided for in, or otherwise to comply with, any of the provisions
of the Conditional Sale Agreement; provided, however, that this
Assignment shall not subject the Assignee to, or transfer, or pass,
or In any way affect or modify the obligatlons of the Manufacturer
to construct and deliver the various Items of Equlpment to be built
by 1t 1in accordance with the Conditional Sale Agreement or with
respect to 1lts warranties and agreements contalned 1n Sections 12.3
and 13 of the Conditional Sale Agreem=nt or relleve the Rallrocad
from 1ts obligations to the Manufacturer under Sections 2, 3, 7,
12, 13 and 14 of the Conditional Sale Acreement, it being under-
stood and agreed that notwithstanding thils Assignment, or any sub-
sequent assignment nursuant to the provisions of Section 14 of the
Conditional Sale Agreement, all obligations of the Manufacturer to
the Rallroad shall be and remain enforceable by the Rallroad, its
successors and assiens, against and only agalnst the Manufacturer.
In furtherance of the forerolns assignment and transfer, the Manu-
facturer hereby authorizes and empowers the Assignee in the
Assignee's own name, or in the name of the Assignee's nominee,

or in the name of and as attorney, hereby irrevocably constituted,
for the Manufacturer to ask, demand, sue for, collect, receive and
enforce anv and all sums to which the Assignee is or may become
entitled under this Assignment and compllance by the Railroad with
the terms and asreements on thelr narts to be nerformed under the
Conditional Sale Agreement, but at the expense and liability and
for the sole beneflt of the Asslgnee.

SECTION 2. Covenants and Agreements of Manufacturer. The
Manufacturer covenants and agrees that 1t will deliver the various
Items of Equipment to the Railroad, in accordance with the provisions
of the Conditional Sale Agreerment, and that, notwlthstanding this



Assignment, it will perform and fully comply with each and all of the
covenants and condltions of the Conditional Sale Agreement set forth

to be performed and complied with by the Manufacturer. The Manufacturer
further covenants and agrees that 1t will warrant to the Assignee and
the Rallroad that at the time of delivery of each Item of Equipment

to the Rallroad under the Conditlonal Sale Agreement 1t had legal

title to such Item and good and lawful right to sell such Item and

the title to such Item was free of all claims, liens and encumbrances
of any nature except only the right of the Manufacturer to recelive
payment of 1ts involce price therefor and the rights of the Rallroad
under the Conditlonal Sale Agreement; and the Manufacturer further
covenants and agrees that 1t will defend the title to such Item

against the demands of all persons whomsoever based on claims originat-
ing prior to said delivery of such Item by the Manufacturer to the
Railroad; all subject, however, to the provisions of the Conditional
Sale Agreement and the rights of the Railroad thereunder.

The Manufacturer covenants and agrees with the Assignee that
in any sult, proceeding or action brought by the Assignee under the
Conditional Sale Agreement for any installment of, or interest on,
indebtedness in respect of the purchase price of the Equipment or
to enforce any provision of the Conditional Sale Agreement, the
Manufacturer will indemnify, protect and hold harmless the Assignee
from and against all expense, loss or damage suffered by reason of
any defense, set-off, counterclaim or recoupment whatsoever of the
Rallroad arising out of a breach by the Manufacturer of any obligation
with respect to the Equipment or the manufacture, construction,
delivery or warranty thereof by such manufacturer, or under Sections
12 and 13 of the Conditional Sale Agreement, or by reason of any
defense, set-off, counterclalm or recoupment whatsoever arising by
reason of any other indebtedness or llability at any time owing to
the Railroad by the Manufacturer. The Manufacturer's obligation
80 to indemnify, protect and hold harmless the Assignee 1s conditional
upon (a) the Assignee's timely motion or other appropriate action,
on the basis of Section 1l4.4 of the Conditional Sale Agreement, to
strike any defense, set-off, counterclaim or recoupment asserted by
the Rallroad in any such sult, proceeding or action and (b) if the
court or other body having Jurisdictlon in such suit, proceeding or
actlon denies such motion or other actlion and accepts such defense,
set-off, counterclaim or recoupment as a triable issue in such suit,
proceeding or action, the Assignee's prompt notification to the
Manufacturer of the asserted defense, set-off, counterclaim or
recoupment and the Assignee's giving the Manufacturer the right, at
the Manufacturer's expense, to compromise, settle or defend against
such defense, set-off, counterclaim or recoupment. Any and all such
obligations shall be and remaln enforceable by the Rallroad against
and only against the Manufacturer and shall not be enforceable agalnst
the Assignee or any party or parties in whom security title to the
Equipment or any unit thereof or any of the rights of the Manufacturer



under the Conditional Sale Agreement shall vest by reason of this
Assignment or of successive assignments. The Manufacturer will
indemnify, protect and hold harmless the Assignee from and against
any and all liability, claims, demands, costs, charges and expenses,
including royalty payments and counsel fees, in any manner imposed upon
or accruing agalnst the Assignee or its asslgns because of the use 1n
or about the construction or operation of the Equipment, or any unit
thereof, of any design, article or material which infringes or is
claimed to infringe on any patent or other right, except for any
designs, articles or materials specified by the Railroad and not
manufactured by the Manufacturer. The Assignee will give notice to
the Manufacturer of any sult, proceeding or action by or against the
Assignee herein described.

The Manufacturer agrees that any amount payable to 1t by
the Rallroad, whether pursuant to the Conditional Sale Agreement or
otherwise, not hereby assigned to the Assignee, shall not be secured
by any lien or charge on any Item of Equipment.

SECTION 3. Equipment Markings. The Manufacturer will
cause to be plainly, distinctly, permanently and conspicuously marked
by a plate or stencll in contrasting color on both sides of each
Item of Equipment, at the time of delivery thereof to the Rallroad,
in letters not less than one inch in height, the following legend:

"Unit Subject to Security Interest of Agent Bank under
Conditional Sale Agreement Recorded with the I.C.C."

SECTION 4. Recordation. Upon request of the Assignee,
its successors and assigns, the Manufacturer will execute and deliver
all instruments whlch may be necessary or proper in order to discharge
of record the Conditlonal Sale Agreement or any other instrument
evidencing any interest of the Manufacturer therein or in the Equip-
ment.

SECTION 5. Conditions Precedent to Payment by Assignee.
The Asslgnee, on or before 12:30 P..M., Baltimore, Maryland time, on the
Closing Date (the "Closing Date") fixed as provided in Section 3.4 of
the Conditional Sale Agreement with respect to a Group (as defined in
Section 3.2 of said Agreement) of Equipment, shall pay to the Manu-
facturer by wire transfer of immediately available funds to such
bank in the continental United States as the Manufacturer shall
designate to the Assignee for the account of the Manufacturer an amount
equal to the Purchase Price of such Items, provided that there shall
have been delivered to the Assignee or Messrs. Chapman and Cutler,
the following documents, in such number of counterparts or copies as
may reasonably be requested, in form and substance satisfactory to the
Assignee and Messrs. Chapman and Cutler:

4



(a) Bill or Bills of Sale from the Manufacturer to the
Assignee, transferring to the Assignee security title to the
Items of Equipment in the Group and warranting to the Assignee
and to the Rallroad that at the time of delivery thereof to the
Rallroad under the Conditional Sale Agreement the Manufacturer
had legal title to such Items and good and lawful right to sell
such Items, and title to such Items was free of all claims, liens
and encumbrances of any nature except only the rights of the
Raillroad under the Conditlional Sale Agreement;

(b) Certificate or Certificates of Acceptance signed by
an linspector or other authorlzed representative of the Rail-
road stating that the Items of Equipment in the Group have
been inspected and accepted by him on behalf of the Raillroad
and further statling that there was plainly, distinctly,
permanently and consplcuously marked by a plate or stencil
in contrasting color on each side of each of such Items at
the time of 1lts acceptance, in letters not less than one inch
in height, the following legend:

"Unit Subject to Security Interest of Agent Bank under

Conditional Sale Agreement Recorded with the I.C.C."

(¢) Invoice from the Manufacturer to the Rallroad and
the Assignee for the Items of Equipment in the Group accom-
panled by or having endorsed thereon a certification by the
Raillroad as to the correctness of the price of such Items
as set forth in sald involce;

(d) Opinion of Messrs. Blackwell Sanders Matheny Weary
& Lombardi, speclal counsel to the Series A Investors,
addressed to the Assignee and the Serles A Investors, and
Messrs. Chapman and Cutler, special counsel to the Series
B and C Investors, addressed to the Asslignee and the Series
B and C Investors, dated as of the Closing Date, in each
case to the effect that (i) the Conditional Sale Agreement
has been duly authorized, executed and delivered by the
partles thereto and 1s a valld and binding instrument
enforceable in accordance with its terms, (4i1) this
Agreement and, assuming the due authorization, execution
and delivery by the Investors of the Flnance Agreement,
the Finance Agreement has been duly authorlzed, executed
and delivered by the respective parties thereto and are
valid and binding instruments enforceable in accordance
with their respective terms, (i1ii) the Assignee 1is vested
with all the rights, titles, interests, powers, privileges
and remedies purported to be assigned to it by this Assignment,
(1v) security title to the Items of Equipment in the Group
is validly vested in the Assignee and such Items, at the time
of dellvery thereof to the Rallroad under the Conditional



Sale Agreement, were free of all claims, liens and en-
cumbrances except only for the rights of the Rallroad under
the Conditional Sale Agreement, (v) no approval of the
Interstate Commerce Commission or any other governmental
authority 1s necessary for the execution and delivery of
the Conditional Sale Agreement or this Assignment, (vi)
the Conditional Sale Agreement and thils Assignment have
been duly flled and recorded with the Interstate Commerce
Commission 1n accordance wlth Section 20c¢ of the Inter-
state Commerce Act and no other filing or recordatlon is
necessary for the protection of the richts of the Assignee
in the United States of America, (vii) the offering, sale
and delivery of the Conditional Sale Agreement and the
conditlonal sale indebtedness payable thereunder under the
circumstances and the Certificates of Interest issued
pursuant to the Finance Agreement under the clrcumstances
contemplated by the Finance Agreemant are exempted
securities within the m2aning of Saction 3(a)(6) of the
Securities Act of 1933, as amended, and Section 304(a)
(4)(A) of the Trust Indenture Act of 1939, as amended

and 1t 1is not necessary, in connection with the offering,
sale and dellvery of the Conditional Sale Agreement, the

conditional sale indebtedness navable thereunder and the
Certificates of Tnterest lssued nursuant to the Finance
Apreement to reglster any security under sald Securities
Act or to qualilfy an indenture under saild Trust Indenture
Act, and (viii) the oninion of counsel for the Railroad

1s satisfactory in scone, form and substance to special
counsel and in their oninlon the Asslignee and the Investors
are justified in relyins thereon;

(e) Oninion of counsel for the Railroad addressed to
the Assignee and the Investors, dated as of such Closing
Date, to the effect set forth in clauses (iv), (v) and (v1)
of subparagranh (d) above, and stating that (1) the Railroad
1s a duly organized and exlsting corpnoration Iin good standing
under the laws of 1ts Jurilsdiction of incorporation, and
has the power and authority to own its propertiles and to carry
on 1ts busliness as now conducted and is duly qualified to do
business as a foreign corporation in all states where the
character of 1ts properties or the nature of 1ts activities
makes such qualification necessary; (11) the Conditional Sale
Agreement and the Finance Agreement have each been duly
authorized, executed and delivered on behalf of the
Rallroad and are valid and binding instruments enforce-
able arainst the Railroad in accordance with thelr
resnective terms:; and (111) the execution and delivery
by the Rallroad of the Conditional Sale Agreement and
the Finance Apgreement do not violate any nrovislion of any
law, any order of any court or governmental apency, the
Charter or By-laws of the Rallroad, or any indenture,
agreement, or other instrument to which the Railroad 1is

-6



a party or by which it, or any of 1ts property is bound,
and will not be in conflict with, result in the breach
of, or constitute (with due notice or lapse of time, or
both) a default under, anv such indenture, agreement or
other instrument, or result in the creation or imposition
of any lien, charese or encumbrance of any nature whatso-
ever upon any of the property or assets of the Rallroad;

(f) Opinion of counsel for the Manufacturer, addressed
to the Railroad, the Assiegnee and the Investors, dated as
of such Closine Date, to the effect set forth in clauses
(111) and (iv) of subnaragraph (d) above and stating that
(1) the Manufacturer is a duly organized and existing
corporation in good standine under the laws of the State
of Delaware and has the power and authority to own
its properties and to carry on its business as now conducted,
and (11) the Conditional Sale Agreement and this Assignment
have each been dulvy authorized, executed and delivered by
the Manufacturer and, assuming the due authorization,
execution and delivery thereof by each other party thereto,
are valid instruments binding uvon the Manufacturer
and enforceable argainst the Manufacturer in accordance with
thelr respective terms: and

(g) Certificate of a Vice President of the Railroad
to the effect that no Event of Default as specified in the
Conditional Sale Agreement or anv event which with the lapse
of time and/or notice nrovided for in the Conditional Sale
Agreement would constitute such an Event of Default, has
occurred and is continuing, and to the effect that, since
December 31, 1975, there has been no adverse change in the
affairs or financial condition of the Railroad.

In giving the opinions specified in the preceding subparagranhs (4),
(e) and (f), counsel mav cualify anv oninion to the effect that any
asreement is a valid and bindine instrument enforceable in accordance
with 1ts terms bv a =eneral refersnce to limitations as to enforce-
ab1lity immosed by bankruntev, insolvency, reorganlization, moratorium
or other laws affecting the enforcemant of cr=ditors' rights generally.
In givine the oninion snecified in the nreceding subparagraph (d4),
counsel mav in fact relv as to the title to the Ttems of Equinpment

upon the opinion of counsel for the Manufacturer of such Items.

The Assienee shall not be obligated to make any of the
above mentioned navments at any time while an Event of Default, or
anv event which with the lanse of time and/or notice nrovided for
in the Conditional Sale Agreerment would constitute an Event of
Default, shall be subsistine under the Conditional Sale Agreement.
In the event that the Assienes shall not make any such nayment, the



Assignee shall reassiegn to the Manufacturer, without recourse to -
the Assignee, 3ll richt, securltyv title and interest of the Assignee
in and to the Items of Faulvment with respect to which payment has
not been made by the Assicnee,

It is understood and agreed that the Assignee shall not
be required to make any vavment with resvect to any Items of Equip-
ment excluded from the Conditlonal Sale Agreement pursuant to
Section 2.3 thereof. The Assignee shall at the request of
the Manufacturer or the Rallroad execute or joln in the execution
of such supnlemental agreement as may be deemed necessary or appro-
priate to exclude, or 1f such Equipment shall have been delivered
and accepted, to remove, any such Equipment from the Conditional
Sale Agreement and from this Agreement and Assignment.

SECTION 6. Further Assignments. Subject to the terms and
provisions of the Finance Agreement, the Assignee may assign in the
antirety all of 1ts richts under the Condltional Sale Agreement, in-
cluding the right to receive any pavments due or to become due to 1t
from the Rallroad thersunder. In the event of any such assignment
each such subsequent or successive assienee shall, to the extent of
such assimmment, enioy all the rights and privileges and be subject
to all the oblications of the Assienes hereunder,

SECTION 7. Renresentation of Manufacturer; Further Assur-
ances. The Manufacturer herebv:

(a) vrepresents and warrants to the Assignee, 1its
successors and assimns, that the Conditional Sale Agree-
ment was duly authorized and lawfully executed and deliver-
ad by it for a valid consideration, that (assuming due
authorization, exacution and delivery by the other partles
thereto) 1t 1is a valid and existing acreement binding upon
the Manufacturer and the other partles thereto, and that
it is now in force without amendment thereto; and

(b) covenants and asrees that 1t will from time to
time and at all times, at the reaquest of the Assignee or
its successors or assieons, make, execute and deliver all
such further instruments of assignment, transfer and
assurance and do such further acts and things as may be
necessarv and annronriate in the oremisses to glve effect
to the provisions hereinabove set forth and more perfectly
to confirm the richts, security titles and interests
hereby assigned and transferred to the Assionee or in-
tended so to be,.

SECTION 8. foverninc Law. The terms of this Assicnment and
all rights and oblications hersund=r shall be governsd by the laws of
tha State of Marvland:; nrovided, however, that the varties shall be
antitled to all the richts conferred by Section 20c¢c of the Interstate



Commarce Act and such additlonal rights arising out of the flling,

recording or denositine of the Condltional Sale Agreement and this

Assignment as shall be conferred by the laws of the several juris-

dictions in which the Conditional Sale Agreement or this Assignment
shall be filed, recorded or devnosited.

SECTION 9, Executlion in Counterparts. This Assignment may
be executed in any number of counterparts, all of which together
shall constitute a sincgle instrument. It shall not be necessary that
any counterpart be signed by all of the parties hereto so long as
at least one counternart 1s siened by each party hereto. The
Assignee agrees to deliver one of such counterparts, or a certified
copy thereof, to the Rallroad. Although thils Assignment 1s dated
for convenlence as of the date first above written, the actual date
or dates of execution hereof by the parties hereto is or are, re-
spectively, the date or dates stated in the acknowledgments hereto
annexed,

IN WITNESS WHEREQOF, the Manufacturer and the Assignee have
caused these presents to be executed in thelr respective corporate
names by officers or renresentatives duly authorlzed, and their
ragspective corporate seals to be affixed and duly attested, all as
of the day, month and vear first above written,

PACCAR Inc

By
(Corporate Seal) Its Vice President and Treasurer

Attest:

Assistant Secretary

MERCANTILE-SAFE DEPOSIT AND TRUST
COMPANY

By
(Cornorate Seal) Its’Ass?ﬁi?ht Vice President

Attest:

AL

Cornorate Trust Officer




STATE OF WASHINGTON )

) SS
COUNTY OF KING )
On this _day of September, 1976, personally appeared

, to me personally known, who beling by me
duly sworn, says that he is a Vice President and Treasurer of PACCAR
Inc, that one of the seals affixed to the foregoing instrument is
the corrmorate seal of said cornoration, that sald instrument was
siened and sealed on behalf of said corporation by authority of 1ts
Board of Directors, and he acknowledged that the executlion of the
foregoing instrument was the free act and deed of said corporation.

(Seal) Notary Public

My Commission Exnires:

~10-



STATE OF MARVLAND )

e
n
95

CITY OF BALTIMORFE )

On this gfk day of September, 1976, before me personally
appeared G, J, Johngton , to me personally known, who being
by me duly sworn, savs that he 1s an Assistant Vice President of
MERCANTILE-SAFE DFPOSIT AND TRUST COMPANY, that one of the seals
affixed to the forecolng instrument 1s the corporate seal of said
cornoration, that saild instrument was slgned and sealed on behalf of
sald corporation by authoritv of 1ts Board of Dlrectors, and he
acknowledged that the execution of the foregolng instrument was the
free act and deed of sald cornoration, ‘

il =P L

— Notary Public”

(Seal)
RUSSELL E. SCHREIBER

NOTARY PUBLIC
My Commission Expires July 1, 19 ]F

My Commission Expires:

-11-



AGREEMENT AND ASSIGNMENT

Dated as of August 15, 1976

Batween

PACCAR INC.

as Vendor

and

MERCANTILE-SAFE DEPOSIT AND TRUST COMPANY

as Asslgnee

Re:

$6,046 ,600 Princinal Amount
Conditional Sale Indebtedness
$1,209,320 8% Series A Due 1977-1979
$2,015,533 8 1/27% Series B Due 1980-1984
$2,821,747 8 3/4% Series C Due 1985-1991

of

BURLINGTON NORTHERN INC.

(Burlington Northern No. 76-9)
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AGREEMENT AND ASSIGNMENT

AGREEMENT AND ASSIGNMENT dated as of August 15, 1976, betweeﬁ

PACCAR INC. ("™anufacturer’) and MERCANTILE-SAFE DEPOSIT AND TRUST
COMPANY (the "Asslonee®),

WHEREAS, the Manufacturer and BURLINGTON NORTHERN INC.
("Railroad™") have entered into a Conditional Sale Agreement dated
as of August 15, 1976 (the '"Conditional Sale Agreement"), covering
the constructlon, sale and delivery on the conditlons therein set
forth, by the Manufacturer and the purchase by the Rallroad of the
rallroad equinment described in Schedule A to the Conditlional Sale
Agreement (collectively the "Equlpment" and individually "Item" or
"Ttems of Equinment™). '

WHEREAS, the Assignee, the Raillroad and the institutional
investors named therein in Schedule 1 thereto (the "Investors") have
entered into a Finance Agreement dated as of August 15, 1976 (the
"Finance Agreement!) nroviding for the acquisition from the Manu-
facturer by the Assisnee of the right, title and interest of the
Manufacturer under the Conditional Sale Agreement, subject to the
conditions set forth below.

NOW, THEREFORE, THIS AGREEMENT AND ASSIGNMENT (the
"Assignment"),

wWITNESSETH:

That, in consideration of the sum of One Dollar ($1.00)
and other good and valuable consideration pald by the Assignee to
the Manufacturer, the recelpt of which 1s hereby acknowledged, as
well as of the mutual covenants herein contalned:

SECTION 1. Assienment by Manufacturer. The Manufacturer
hereby assigns, transfers and sets over unto the Assignee, 1ts
successors and assigns:

(a) All the right, security title and interest of
the Manufacturer in and to each Item of Eguipment when
and as delivered and accepted and upon payment by the
Asslenee to the Manufacturer of the amount requlred to
be pald under Section 5 hereof;

(b) All the right, title and interest of the
Manufacturer in and to the Conditional Sale Agreement
(excent the right to construct and deliver the various
Items of Equinment pursuant to Sections 1 and 2.1 there-
of and the richt to receive the nayments specified in
Sections 2.3 and 14.7 thereof and reimbursement for taxes



rald or incurred by the Manufacturer and the right to in-
demnity from the Rallroad for clalms arising against the
Manufacturer as provided in Sections 12.1 and 13 thereof),
and in and to any and all amounts which may be or become
due or owlng to the Manufacturer under the Conditional
Sale Agreement on account of the lndebtedness 1ln respect
of the Purchase Price (as defined in the Conditional

Sale Agreement) of the Equlpment and interest thereon,
and in and to any other sums becoming due from the Rall-
road under the Condltlonal Sale Agreement, other than
those herelnabove excluded; and

(¢) Except as limited above in subparagraph (b)
hereof, all of the Manufacturer's rights, powers,
orivileges and remedies under the Conditional Sale
Agreement ;

without any recourse, however, acainst the Manufacturer for or on
account of the fallure of the Rallroad to make any of the payments
provided for in, or otherwise to comply with, any of the provisions
of the Condltional Sale Agreement:; provided, however, that this
Assignment shall not subject the Assignee to, or transfer, or pass,
or in any way affect or modify the obligatlions of the Manufacturer
to construct and deliver the various Items of Equipment to be built
by 1t in accordance with the Conditional Sale Agreement or wlth
respect to lts warranties and asreements contained in Sections 12.3
and 13 of the Conditional Sale Agreement or relleve the Railroad
from 1ts oblieations to the Manufacturer under Sections 2, 3, 7,
12, 13 and 14 of the Conditional Sale Agreement, 1t being under-
stood and agreed that notwlthstanding this Assignment, or any sub-
sequent assignment nursuant to the provisions of Section 14 of the
Conditional Sale Agreement, all obligations of the Manufacturer to
the Rallroad shall be and remailn enforceable by the Rallroad, its
successors and assiens, arainst and only agalnst the Manufacturer,
In furtherance of the forerolnm asslenment and transfer, the Manu-
facturer hereby authorizes and empowers the Assignee in the
Assignee's own name, or in the name of the Assignee's nomlnee,

or in the name of and as attornev, hereby irrevocably constituted,
for the Manufacturer to ask, demand, sue for, collect, receive and
enforce any and all sums to which the Assisnee 1s or may become
entitled under this Assignment and complliance by the Rallroad with
the terms and agreements on thelr varts to be nerformed under the
Conditional Sale Agreement, but at the expense and liability and
for the sole benefit of the Asslignee,

SECTION 2. Covenants and Agreements of Manufacturer. The
Manufacturer covenants and agrees that 1t will deliver the various
Items of Equipment to the Railroad, in accordance with the provisions
of the Conditional Sale Agreement, and that, notwlthstanding this



Assignment, it will perform and fully comply with each and all of the
covenants and conditions of the Conditional Sale Agreement set forth

to be performed and complied wlth by the Manufacturer. The Manufacturer
further covenants and agrees that 1t will warrant to the Assignee and
the Rallroad that at the time of delivery of each Item of Equipment

to the Rallroad under the Conditional Sale Agreement 1t had legal

title to such Item and good and lawful right to sell such Item and

the title to such Item was free of all claims, llens and encumbrances
of any nature except only the right of the Manufacturer to receive
payment of its involce price therefor and the rights of the Rallroad
under the Conditional Sale Agreement; and the Manufacturer further
covenants and agrees that it will defend the title to such Item

against the demands of all persons whomsoever based on claims originat-
ing prior to said delivery of such Item by the Manufacturer to the
Rallroad; all subject, however, to the provisions of the Conditional
Sale Agreement and the rights of the Railroad thereunder.

The Manufacturer covenants and agrees with the Assignee that
in any sult, proceeding or action brought by the Assignee under the
Condltional Sale Agreement for any installment of, or interest on,
indebtedness in respect of the purchase price of the Equipment or
to enforce any provision of the Conditional Sale Agreement, the
Manufacturer will indemnify, protect and hold harmless the Assignee
from and against all expense, loss or damage suffered by reason of
any defense, set-off, counterclaim or recoupment whatsoever of the
Rallroad arising out of a breach by the Manufacturer of any obligation
with respect to the Equipment or the manufacture, construction,
delivery or warranty thereof by such manufacturer, or under Sections
12 and 13 of the Conditional Sale Agreement, or by reason of any
defense, set-off, counterclaim or recoupment whatsoever arising by
reason of any other indebtedness or 1llability at any time owing to
the Railroad by the Manufacturer. The Manufacturer's obligation
80 to indemnify, protect and hold harmless the Assignee 1s conditional
upon (a) the Assignee's timely motion or other appropriate action,
on the basis of Section 1l4.4 of the Conditional Sale Agreement, to
strike any defense, set-off, counterclaim or recoupment asserted by
the Raillroad in any such suit, proceeding or action and (b) if the
court or other body having Jurisdiction in such sult, proceeding or
actlon denies such motion or other action and accepts such defense,
set-off, counterclaim or recoupment as a triable issue in such suit,
proceeding or action, the Assignee's prompt notification to the
Manufacturer of the asserted defense, set-off, counterclaim or
recoupment and the Assignee's giving the Manufacturer the right, at
the Manufacturer's expense, to compromise, settle or defend against
such defense, set-off, counterclaim or recoupment. Any and all such
obligations shall be and remain enforceable by the Railroad against
and only against the Manufacturer and shall not be enforceable against
the Assignee or any party or parties in whom security title to the
Equipment or any unit thereof or any of the rights of the Manufacturer



under the Conditional Sale Agreement shall vest by reason of thils
Assignment or of successive assignments. The Manufacturer will
indemnify, protect and hold harmless the Assignee from and against
any and all llability, claims, demands, costs, charges and expenses,
including royalty payments and counsel fees, in any manner imposed upon
or accruing against the Assignee or its assigns because of the use in
or about the construction or operation of the Equlpment, or any unit
thereof, of any deslgn, article or materlal which infringes or is
claimed to infringe on any patent or other right, except for any
designs, articles or materials specified by the Railroad and not
manufactured by the Manufacturer. The Assignee will give notice to
the Manufacturer of any sult, proceeding or action by or against the
Asslignee herein described.

The Manufacturer agrees that any amount payable to 1t by
the Rallroad, whether pursuant to the Conditional Sale Agreement or
otherwise, not hereby assigned to the Asslignee, shall not be secured
by any lien or charge on any Item of Equipment.

SECTION 3. Equipment Markings. The Manufacturer will
cause to be plainly, distinctly, permanently and conspicuously marked
by a plate or stencll in contrasting color on both sides of each
Item of Equipment, at the time of delivery thereof to the Rallroad,
in letters not less than one inch in height, the following legend:

"Unit Subject to Security Interest of Agent Bank under
Conditional Sale Agreement Recorded with the I.C.C."

SECTION 4, Recordation. Upon request of the Assignee,
its successors and assigns, the Manufacturer will execute and deliver
all instruments which may be necessary or proper in order to discharge
of record the Conditlonal Sale Agreement or any other instrument
evidencing any interest of the Manufacturer therein or in the Equip-
ment.

SECTION 5. Conditions Precedent to Payment by Assignee.
The Assignee, on or before 12:30 P..M., Baltlimore, Maryland time, on the
Closing Date (the "Closing Date") fixed as provided in Section 3.4 of
the Conditional Sale Agreement with respect to a Group (as defined in
Section 3.2 of said Agreement) of Equipment, shall pay to the Manu-~
facturer by wire transfer of immediately avallable funds to such
bank in the continental United States as the Manufacturer shall
designate to the Assignee for the account of the Manufacturer an amount
equal to the Purchase Price of such Items, provided that there shall
have been delivered to the Assignee or Messrs. Chapman and Cutler,
the following documents, in such number of counterparts or copies as
may reasonably be requested, in form and substance satisfactory to the
Assignee and Messrs. Chapman and Cutler:

.



(a) Bill or Bills of Sale from the Manufacturer to the
Assignee, transferring to the Assignee security title to the
Items of Equilipment in the Group and warranting to the Assignee
and to the Railroad that at the time of dellivery thereof to the
Railroad under the Conditional Sale Agreement the Manufacturer
had legal title to such Items and good and lawful right to sell
such Items, and title to such Items was free of all claims, lliens
and encumbrances of any nature except only the rights of the
Railroad under the Conditional Sale Agreement;

(b) Certificate or Certificates of Acceptance signed by
an inspector or other authorized representative of the Rall-
road stating that the Items of Equipment in the Group have
been inspected and accepted by him on behalf of the Railroad
and further statling that there was plainly, dlstinctly,
permanently and consplcuously marked by a plate or stencll
in contrasting color on each slde of each of such Items at
the time of its acceptance, in letters not less than one inch
in helght, the followling legend:

"Unit Subject to Security Interest of Agent Bank under
Conditional Sale Agreement Recorded with the I.C.C."

(¢) Invoice from the Manufacturer to the Rallroad and
the Assignee for the Items of Equipment in the Group accom-
panlied by or having endorsed thereon a certification by the
Rallroad as to the correctness of the price of such Items
as set forth in sald invoice;

(d) Opinion of Messrs. Blackwell Sanders Matheny Weary
& Lombardi, speclial counsel to the Serles A Investors,
addressed to the Assignee and the Serles A Investors, and
Messrs. Chapman and Cutler, special counsel to the Serles
B and C Investors, addressed to the Asslignee and the Series
B and C Investors, dated as of the Closing Date, in each
case to the effect that (i) the Conditional Sale Agreement
has been duly authorized, executed and dellvered by the
parties thereto and i1s a valid and binding instrument
enforceable in accordance with its terms, (i1) this
Agreement and, assuming the due authorization, execution
and delivery by the Investors of the Finance Agreement,
the Finance Agreement has been duly authorized, executed
and delivered by the respective partles thereto and are
valid and binding instruments enforceable in accordance
with their respective terms, (1ii) the Assignee 1is vested
with all the rights, titles, interests, powers, privileges
and remedies purported to be assigned to it by this Assignment,
(iv) security title to the Items of Equipment in the Group
1s valldly vested in the Assignee and such Items, at the time
of delivery thereof to the Rallroad under the Conditional



Sale Agreement, were free of all claims, liens and en-
cumbrances except only for the rights of the Railroad under
the Conditional Sale Agreement, (v) no approval of the
Interstate Commerce Commission or any other governmental
authority 1s necessary for the execution and delivery of
the Conditional Sale Agreement or this Assignment, (vi)
the Conditional Sale Agreement and thls Assignment have
been duly flled and recorded with the Interstate Commerce
Commission 1in accordance with Section 20c¢ of the Inter-
state Commerce Act and no other filing or recordation is
necessary for the protection of the rlghts of the Assignee
in the United States of America, (vii) the offering, sale
and delivery of the Conditional Sale Agreement and the
conditlonal sale indebtedness nayable thereunder under the
clrcumstances and the Certificates of Interast issued
pursuant to the Finance Agresement under the clrcumstances
contemnlated by the Finance Agreemant are exempted
securities within the maaning of Saction 3(a)(6) of the
Securities Act of 1933, as amended, and Section 304(a)
(4)(A) of the Trust Indenture Act of 1939, as amended

and 1t is not necessary, in connection with the offering,
sale and delivery of the Condltional Sale Agreement, the

conditional sale indebtedness pavable thereunder and the
Certificates of Tnterest lssued nursuant to the Finance
Apreement to reglster any securlity under sald Securltiles
Act or to quallfy an indenture under sald Trust Indenture
Act, and (viii) the oninion of counsel for the Rallroad

i1s satisfactory in score, form and substance to special
counsel and 1n their oninlon the Assignee and the Investors
are justified in relyins thereon;

(e) Oninion of counsel for the Railroad addressed to
the Assignee and the Investors, dated as of such Closing
Date, to the effect set forth in clauses (1v), (v) and (vi)
of subparagranh (d) above, and stating that (1) the Railroad
I1s a duly orgzanized and existing corporation in good standing
under the laws of its Jurlsdiction of 1ncorporation, and
has the power and authority to own its properties and to carry
on 1ts business as now conducted and is duly gqualifled to do
business as a foreisn corporation 1n all states where the
character of 1ts properties or the nature of its actlvities
makes such qualification necessary; (11) the Conditional Sale
Agreement and the Finance Agreement have each been duly
authorized, executed and delivered on behalf of the
Railroad and are valld and binding instruments enforce-
able agalnst the Railroad in accordance with their
resnective terms; and (111) the execution and delivery
by the Rallroad of the Condltlonal Sale Agreement and
the Finance Acreement do not violate any nrovision of any
law, any order of any court or governmental agency, the
Charter or By-laws of the Rallroad, or any indenture,
agreement, or other instrument to which the Railroad 1s
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a party or by which it, or anyv of 1ts property is bound,
and will not be 1in conflict with, result in the breach
of, or constitute (with due notice or lapse of time, or
both) a default under, any such indenture, agreement or
other instrument, or result in the creation or imposition
of any lien, charse or encumbrance of any nature whatso-
ever upon any of the proverty or assets of the Rallroad;

(f) Opinion of counsel for the Manufacturer, addressed
to the Railroad, the Assirnee and the Investors, dated as
of such Closing Date, to the effect set forth in clauses
(111) and (iv) of subvarasraph (d) above and stating that
(1) the Manufacturer is a duly organized and existing
corvoration in e¢ood standine under the laws of the State
of Delaware and has the power and authority to own
its proverties and to carry on its business as now conducted,
and (11) the Conditional Sale Agreement and this Assiesnment
have each been dulv authorized, executed and delivered by
the Manufacturer and, assuming the due authorization,
execution and dellivery thereof bv each other party thereto,
are valid Instruments bindlng uvon the Manufacturer
and enforceable against the Manufacturer in accordance with
their respectlve terms: and

(g) Cartificate of a Vice President of the Raillroad
to the effect that no Event of Default as specified in the
Conditional Sale Agreement or anv event which with the lapse
of time and/or notice nrovided for in the Conditional Sale
Agreement would constitute such an Event of Default, has
occurred and is continuing, and to the effect that, since
December 31, 1975, there has been no adverse change in the
affalrs or financial condition of the Railroad.

In giving the opinions spnecified in the preceding subparagranhs (d4),
(e) and (f), counsel mav ocualify anv oninion to the effect that any
asreement is a valild and bindine instrument snforceable in accordance
with 1ts terms bv a seneral rofersnce to limitatlons as to enforce-
ability imnosed bv bankruntev, insolvency, reorrcanization, moratorium
or other laws affecting the enforcemant of cr=ditors' rights generally.
In givine the oninlon snecified in the pnreceding subparagraph (4),
counsel mav in fact relv as to the title to the TItems of Equinpment

upon the opinion of counsel for the Manufacturer of such Items.

The Assienee shall not be ohligated to make any of the
above mentioned navments at any time while an Event of Default, or
anv avent which with the lanse of time and/or notice nrovided for
in the Conditional Sale Agreerment would constitute an Event of
Dafault, shall be subsistine under the Conditional Sale Agreement.
In the event that the Assiegnee shall not make any such payment, the



Assignee shall reassipn to the Manufacturer, without recourse to -
the Assignee, all right, security title and interest of the Assignee
in and to the Items of Equlvoment with respect to which payment has
not been made by the Assignes,

It is understood and agreed that the Assignee shall not
be required to make any payvment with resnect to any Items of Equip-
ment excluded from the Conditlional Sale Agreement pursuant to
Section 2.3 thereof. The Assignes shall at the request of
the Manufacturer or the Railroad execute or join in the executlon
of such supnlemental agreement as may be deemed necessary or appro-
priate to exclude, or 1f such Egqulpment shall have been delivered
and accepted, to remove, any such Equipment from the Conditional
Sale Agreement and from this Agreement and Asslignment.

SECTION 6. Further Assignments. Subject to the terms and
provisions of the Finance Agreement, the Assignee may assign 1in the
entirety all of 1ts richts under the Conditional Sale Agreement, in-
cluding the right to receive any payments due or to become due to 1t
from the Rallroad theresunder. In the event of any such assignment
each such subsequent or successive assignee shall, to the extent of
such assimment, enioy all the rights and privileges and be subject
to all the obligations of the Assignee hereunder.

SECTION 7. Repnresentation of Manufacturer; Further Assur-
ances. The Manufacturer herebv:

(a) represents and warrants to the Assignee, 1ts
successors and assisns, that the Conditional Sale Agree-
ment was duly authorized and lawfully executed and deliver-
ad by 1t for a valid consideration, that (assuming due
authorization, exacution and delivery by the other partles
thereto) 1t 1s a valid and existing agreement binding upon
the Manufacturer and the other parties thereto, and that
1t 1s now in force without amendment thereto; and

(b) covenants and asrees that i1t willl from time to
time and at all times, at the request of the Assipgnee or
its successors or assiens, make, execute and deliver all
such further instruments of assignment, transfer and
assurance and do such further acts and things as may be
necessarv and annronriate in the vremlses to glve effect
to the provisions hereinabove set forth and more perfectly
to confirm the richts, securlty titles and interests
hereby assisned and transferred to the Assignee or in-
tended so to be,.

SECTION 8., fGovernine Law. The tarms of this Asslionment and
all rights and oblirmations hersundesr shall be egovernsad by the laws of
the State of Marvland; nrovided, however, that the parties shall be
sntitled to all the richts conferred bv Section 20c¢ of the Interstate
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Commerce Act and such additlonal rights arising out of the flling,

recording or denositine of the Conditional Sale Agreement and this

Asslegnment as shall be conferred by the laws of the several juris-

dlctions in which the Conditional Sale Agreement or thls Asslgnment
shall be filed, recorded or devnosited.

SECTION 9., Execution in Counterparts. Thils Assignment may
be executed in any number of counterparts, all of which together
shall constitute a single Instrument. It shall not be necessary that
any counterpart be signed by all of the parties hereto so long as
at least one counternart 1s signed by each party hereto. The
Assignee agrees to deliver one of such counterparts, or a certified
copy thereof, to the Rallroad. Although this Assignment 1s dated
for convenlence as of the date first above written, the actual date
or dates of execution hereof by the parties hereto 1s or are, re-
spectively, the date or dates stated in the acknowledgments hereto
annexad.

IN WITNESS WHEREOF, the Manufacturer and the Assignee have
caused these presents to be executed in thelr respective corporate
names by officers or renresentatives duly authorized, and their
regpective cornorats seals to be affixed and duly attested, all as
of the day, month and vear first above written,

PACCAR Inc

/]
(Corporate Seal) Pres%@bnt and Treasurer

Attest:

TN g sy

Asststant Sfcretary

MERCANTILE-SAFE DEPOSIT AND TRUST
COMPANY

By
(Corvorate Seal) Tts Assistant Vice President

Attest:

Cornorate Trust Officer



STATE OF WASHINGTON )

) S8
COUNTY OF KING )
() ﬁOn his ZZV day of September, 1976, personally appeared
JL4/ , to me personally known who being by me

duly/ s swgzh h;’avs thaf he 1s a Vice President and Treasurer of PACCAR
Inc, th e of the/ seals afflixed to the foregoling instrument 1s
the cornorate seal of sald cornoration, that said instrument was
sierned and sealed on behalf of said cormoration by authority of 1ts
Board of Directors, and he acknowledged that the execution of the
foregoing instrument was the free act and deed of said corporatlion.

427154%i464fzé// ;r"”@yggiy?//

(Seal) Hotary Public

My Commission Exnires: 47é;ig/§;7
/
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STATE OF MARVLAND

N Nt ”
n
921

CITY OF BALTIMORE

On this dav of September, 1976, before me personally
appeared , to me personally known, who being
by me duly sworn, savs that he 1s an Asslstant Vice President of
MERCANTILE-SAFE DEPOSIT AND TRUST COMPANY, that one of the seals
affixed to the forecoing instrument 1s the corporate seal of said
cornoration, that said instrument was signed and sealed on behalf of
sald corporation by authoritv of 1ts Board of Directors, and he
acknowledged that the execution of the foregolng instrument was the
free act and deed of sald cornoration. ‘

Notary Public
(Seal)

My Commission Explres:
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